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Amendment of Japan’s Tender Offer Regulations

Hiroki Kubodera

hiroki.kubodera@ohebashi.com

I. Introduction

The number of tender offers in Japan is on the rise, and the
number of deals this year is expected to set a new annual
record. Amidst this backdrop, the tender offer regulations
in Japan will undergo major revisions in 2026 (collectively,
the “Amendment”). This article briefly discusses the

primary features of the Amendment.

I1. Expansion of the Scope of Mandatory Tender
Offers

1. Expansion of Regulated Transactions
In Japan, any acquisition of listed shares that would have
a significant impact on the control of the target company
requires a tender offer (“Mandatory Tender Offer”) to
be made in accordance with the procedures set out in the
Financial Instruments and Exchange Act (the “FIEA”).

Under the current regulations, a Mandatory Tender Offer
is typically required for either off-market transactions
or on-market transactions (off-floor transactions) that
would result in the acquirer owning more than a third
of the shares of the target company. This is known as
the “1/3 Rule.” This rule does not apply to on-market
transactions (on-floor transactions).

In recent years, however, more than one-third of a
company’s shares are being acquired through on-market
transactions (on-floor transactions) within a relatively
short period. This has led to increasing calls to apply

the 1/3 Rule to such on-market transactions (on-floor

transactions) to ensure that shareholders have adequate
information and time to assess and make informed
investment decisions regarding such transactions.' In
response to this concern, the Amendment will extend the
rule requiring a Mandatory Tender Offer to on-market

transactions (on-floor transactions).

. Lowering of the Threshold

The threshold of the 1/3 Rule will be lowered to 30%
under the Amendment (the “30% Rule”). There are
two main reasons for this change. First, based on
the percentage of voting rights typically exercised
by shareholders in Japanese listed companies, 30%
is generally sufficient to block a special resolution.
In certain cases, it may also significantly influence
the outcome of an ordinary resolution that requires a
majority vote at a general meeting of the shareholders.
Second, in most foreign jurisdictions, the mandatory
tender offer threshold is 30%.

However, requiring a tender offer for all purchases,
including small ones, would be excessive given the
purpose of the 1/3 Rule or the 30% Rule.” Respecting
such view, the amended FIEA and the amended Order
for Enforcement of the Financial Instruments and
Exchange Act (the “Amended FIEA Enforcement
Order”) have stipulated exceptions to prevent the
regulations from being overly restrictive. Specifically,
the 30% Rule will not apply if the increase in ownership
of shares resulting from the purchase is less than

0.5% and certain requirements are met. One of these

1. The Financial System Council, The Working Group on Tender Offer Rule and Large Shareholding Reporting Rule Report, December 25, 2023, p. 3.

2.1d., p.8.
3.1d., p. 4.
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requirements is that no other purchases have been made
by the acquirer within the six-month period prior to the

purchase date.*

The amended FIEA bills were passed in May 2024, and
the Amended FIEA Enforcement Order was published in
July 2025. They are scheduled to take effect on May 1,
2026.

II1. Abolition of the Rapid Accumulation Rule

Another significant development under the Amendment
is the abolition of the so-called “Rapid Accumulation
Rule.” This rule prohibits transactions that are designed
to avoid the application of the 1/3 Rule by combining
multiple types of transactions, such as acquiring up to 32%
of shares through an off-market transaction, followed by
the acquisition of an additional 2% through an on-market

transaction (on-floor transactions).

The Rapid Accumulation Rule will be abolished because
the combined transactions will be subject instead to the
30% Rule, which will cover on-market transactions (on-

2 5
floor transactions) as well.

Under the Rapid Accumulation Rule of the current

regulations, when a friendly bidder acquires less than 30%
of a target company’s shares from a major shareholder
in an off-market transaction, and a hostile bidder later
initiates a tender offer, the friendly bidder is prohibited
from initiating a competing tender offer by forming an
alliance as a white knight for three months from the date
of its acquisition. However, after the Rapid Accumulation
Rule is abolished under the Amendment, such transaction

will generally be possible.

Nevertheless, purchasing all of the shares of the major
shareholders while buying shares from the other
shareholders on a pro rata basis would contradict the
intent of the tender offer regulations. In such cases, the
two transactions may be viewed as being made by a single
entity and considered a circumvention of the regulations

even after the Amendment.

IV. Conclusion

The Amendment includes many changes beyond those
described above. Due to space limitations, however, this
article only covered the most significant amendments. The
changes made by the Amendment are noteworthy because
they will have a substantial impact on the practice of tender

offers in Japan.

4. Amended FIEA, art. 27-2(1)(1), and Amended FIEA Enforcement Order, art. 7(1).
5. Akira Matsumura, et al., Koukai-kaitsuke-seido ni kakaru kinnyuu-syouhinn-torihiki-hou tou no kaisei [Amendments of the Financial Instruments and
Exchange Act, etc. Concerning the Tender Offer System], 2363 Shun-kan Shouji Houmu (2024), p. 15.

Back to List of Articles O |

DISCLAIMER

This article is intended to provide general information only, based on data available as of the date of
writing. It is not offered as advice on any particular matter, whether legal or otherwise, and should
not be taken as such. The author and Oh-Ebashi & Partners expressly disclaim all liability to any
person in respect of the consequences of anything done or omitted to be done wholly or partly in
reliance upon the whole or any part of this article. No reader should act or refrain from acting on the
basis of any matter contained in this article without seeking specific professional advice.
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Overview and Practical Implications
of the Act on Contracts for Security Interest
by Assignment and Retention of Title

1. Introduction

On May 30, 2025, the Act on Contracts for Security
Interest by Assignment and Retention of Title (the “Act”)
was passed. The Act was promulgated on June 6, 2025

Toshiyuki Tsujita

‘t‘ toshiyuki.tsujita@ohebashi.com

II. Background of the Act

The need to enact rules concerning the assignment of
security interests and the retention of title has long been

the subject of debate. The reasons for enacting the Act are

and will take effect within two years and six months from as follows:

the said date of promulgation or on December 6, 2027. 1. To codify and clarify the rules for the assignment of
The Act will apply to all agreements for the assignment of security interests and retention of title;

security interests and retention of title, whether concluded 2. To promote loans that do not rely on real estate
before or after the date of its enforcement. Prior to the Act, collateral or personal guarantees; and

Japan had no law governing the assignment of security 3. To improve the evaluation of Japan’s collateral laws by
interests or the retention of title. Such arrangements the World Bank.
relied solely on court precedents and industry practice.
The Act will be the first law to clarify and regulate such III. Overview of the Act
agreements.

The key provisions of the Act are as follows:

‘ Title ‘ Provisions

Clarification of the parties’ rights over the subject assets

[ Permitting of multiple assignments of security interests over the
Pharmacy-Only Pharmaceuticals
same assets

Establishment of rules for revolving assigned security interests

1. Clarification of validity requirements for the assignment of security

interests in collective movables and claims

Effect of an assignment of security interests in ¢ ] g 7
; ’ Clarification of standards for the settlor’s right to dispose of
collective movables and claims
movables

Clarification of the parties’ right to collect claims
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Establishment of a rule subordinating a constructive transfer with

retention of possession

; } Establishment of special rules for the assignment of security
Requirements for perfection and order . 0 a5
2o A interests to secure monetary obligations arising from the purchase
of priori

% 2. price of movable property

Clarification and refinement of perfection requirements for the

assignment of security interests in collective movables

Three types of enforcement: (1) private enforcement through the
acquisition-and-settlement method, (2) private enforcement through

the disposition-and-settlement method, and (3) public auction.

) Aighs Clarification of procedures and effects of private enforcement
3. | Enforcement of assigned security interests ke p .
(acquisition-and-settlement, disposition-and-settlement)

Introduction of a system of requiring the security holder to
contribute any excess monetary proceeds to protect general

creditors’ sources of repayment

Clarification of the treatment as separate exclusionary rights

Clarification and refinement of the effect of assigned security

s y interests in collective movables and claims in insolvency (treatment
4. | Treatment in insolvency proceedings ; E : ] !
of assets accruing after insolvency, right of disposal/collection)

Establishment of orders to stay the enforcement of assigned security

interests and rescission orders

Adoption of a rule that no perfection is necessary for the retention of
title to secure monetary obligations arising from the purchase price

5. | Retention of title of movable property

Clarification that contractual clauses providing for automatic

termination upon insolvency are void

IV. Main Provisions of the Act (2) Multiple security interests (subsequent security
interests)
1. Effect of assigned security interests

(1) Parties’ rights

The Act explicitly permits the establishment of

multiple assigned security interests where the subject

The Act provides that a security holder may not
transfer the subject assets except through the
enforcement procedure for assigned security
interests (Article 5). However, the Act permits the
settlor to validly transfer the subject assets to a third
party (Article 6).

assets retain the capacity to provide further security
after the creation of the initial security (Article
7), taking into account the existence of demand
for additional financing. The Act also establishes
rules for lower-ranking assigned security interests,

including registration and private enforcement.

Oh-Ebashi Newsletter 2025 Winter Issue

05


https://www.ohebashi.com/en/

OH-EBASHI

K ST 8 % # % 8 AT

Oh-Ebashi Newsletter

2. Effect of assigned security interests in collective
movables

The Act states that an agreement assigning security
interests in collective movables is valid if it specifies
the following matters (Article 40):

(1) The types of movables subject to the security

assignment; and
(2) Other matters that specify the movables subject to

the security assignment, such as the location thereof.

Location is mentioned as an example of what needs
to be specified but it is not an essential element for
validity per se. For a security assignment agreement
over collective movables to be valid, it must allow new
movables to be added to the subject pool of movables

in the future.

. Perfection and order of priority of assigned security
interests
(1) General rule: priority for earlier rights in case of
conflicting security rights
When multiple security rights have been established
over the same assets, their priority must be
determined. The Act has codified the rule that when
there are conflicting assigned security rights, priority
is determined by the order in which the requirements
for perfection have been satisfied (Articles 32, 49,
55, etc.). The method of satisfying the perfection
requirements for a security assignment involving
movables is “delivery,” and the Act now considers a
constructive transfer with retention of possession as

a form of delivery.

(2) Exception: subordination of constructive transfers
with retention of possession

(i) Provisions of the Act
A constructive transfer with retention of possession

is one method of satisfying the perfection

requirements for a security assignment involving
movables, but this form of delivery is conceptual
because the existence of the security assignment is
not patently evident. Since a constructive transfer
with retention of possession is not clearly obvious to
third parties, its adequacy as a method for satisfying

the perfection requirements has been criticized.

Accordingly, although the general rule is that
priority among competing assigned security rights is
determined by the order in which they have satisfied
the perfection requirements, the Act has adopted
an exception where an assigned security right
that was perfected by a constructive transfer with
retention of possession will be subordinate to other
consensual security rights (including a security
transfer registration) that have been perfected other
than by a constructive transfer with retention of
possession (Article 36(1)). In other words, under
this subordination rule of a constructive transfer
with retention of possession, even if the perfection
requirements were satisfied by such constructive
transfer with retention of possession at an earlier
date, if later assigned security rights are perfected
by a method other than a constructive transfer with
retention of possession, the later assigned security
rights will take priority over the earlier assigned
security right that was perfected by a constructive

transfer with retention of possession.

The relationship between the methods of perfection
for assigned security rights and priority can be

summarized as follows:
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Method of Perfection Priority in case of Multiple Assigned Security Rights

* When there are other security rights perfected by methods other than a constructive
transfer with retention of possession. This assignment of security interests is subordinated
to other security rights. (Article 36(1), subordination rule of a constructive transfer with

X ‘ retention of possession®)

Constructive transfer with o B ) ;

; . e When there are other security rights also perfected by a constructive transfer with

retention of possession : ; ) ST 3
retention of possession: In accordance with the general rule, priority is determined by the
order of perfection. (Articles 32 and 35)

* In case of an assignment of security interests to secure monetary obligations arising from

the purchase price of movable property: Articles 31 and 37 shall apply.

In accordance with the general rule, priority is determined by the order of perfection.
(Articles 32 and 35)

Other methods of transfer

*Note: The exception applies to movables where the method of perfection is registration/entry (e.g., registered automobiles)
(Article 46).

(i1) Practical impact and considerations monetary obligations arising from the purchase

Prior to the Act, it was possible to preserve priority price of movable property (Articles 31 and 37),
for assigned security rights by a constructive transfer priority over subsequent security rights.
with retention of possession. Under the Act’s
4. Enforcement procedures

(1) Provisions of the Act

(i) Movables

subordination rule concerning a constructive transfer
with retention of possession, such constructive

transfer will not always be given such priority, so

the practical impact on security practices will be
significant. Nevertheless, a constructive transfer with
retention of possession retains certain advantages,
such as convenience (no fee) and confidentiality,
compared with security transfer registration, so
parties may still choose such constructive transfer
with retention of possession depending on the
circumstances. Also, a constructive transfer with
retention of possession retains the following benefits
despite the subordination rule under the Act:

(a) Ability to assert rights against third parties (e.g.,
transferees of the subject assets or trustees in
case of bankruptcy of the settlor);

(b) Priority over other competing security rights
also perfected by a constructive transfer with
retention of possession; and

(c) For an assignment of security interests to secure

The Act allows private enforcement (acquisition-
and-settlement method, disposition-and-settlement
method) and public auction as enforcement methods
for assigned security interests in movables. The
Act prescribes concrete procedures for private
enforcement: specifically, after non-performance of
the secured claim, the security holder must notify
the settlor of either an acquisition-and-settlement or
disposition-and-settlement transfer; from the time of
that settlement notice, two weeks must pass before
enforcement takes effect (such as acquisition of
ownership of the subject assets or extinguishment
of the secured claim) (Articles 60(1) and 61(1)). If
prior to that two-week period the security holder (or
a third party who received a disposition-settlement
transfer) has taken delivery of the subject assets,

the enforcement will take effect at such time of
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delivery. Key points of this enforcement process are
that the Act requires a settlement notice and that,
as a general rule, enforcement shall not take effect
until the lapse of a uniform two-week period from

the settlement notice.

(i1) Collective movables

(a) Rules for enforcement
To enforce assigned security interests in collective
movables, the security holder must notify the
settlor of the enforcement (Article 66(1)). That
notice delineates the range of collective movables
subject to the security, and movables that newly
join the specified range of collective movables
after the notice are not covered by the assigned
security interests in collective movables (Article
66(2)). Also, the notice affects the settlor’s right of
disposal; after the notice, the settlor loses the right
to dispose of the movables within the specified
range of collective movables (Article 66(3)). These
rules determine which movables are subject to

enforcement.

(b) Obligation to contribute monetary excess
If the security holder of assigned security interests
in collective movables enforces the security and
insolvency proceedings commence with respect
to the settlor within a certain period after such
enforcement, and the recovery amount from the
enforcement exceeds a certain threshold, the Act
newly requires that the excess be contributed to the
trustees in bankruptcy of the debtor (Article 71).
The rationale for this system of contribution is that
the wide scope of assigned security interests in
collective movables may markedly reduce the assets
available for the repayment of general creditors,
and because maintenance or enhancement of the
value of the subject movables may require the
cooperation and contribution of general creditors,

including employees. In other words, the system

limits a security holder’s priority recovery to protect
general creditors. In broad terms, the conditions
that trigger the above excess contribution obligation
are: (x) a temporal limitation, and (y) a recovery
amount requirement. Specifically, regarding item (x),
there must be a decision to commence insolvency
proceedings against the settlor; however, if the
security was enforced more than one year before
the insolvency filing, then such enforcement of the
security is excluded from contribution. Regarding
item (y), if the recovery amount of the secured
claim exceeds the larger of the following amounts,
the excess must be contributed: (aa) nine-tenths of
the value of the movables subject to the assigned
security interests; and (bb) the sum of the costs of
enforcing the assigned security interests in collective
movables and the aggregate principal amount of the
secured claims of the assigned security interests in

collective movables with the highest priority.

When calculating the contribution amount, item (bb)
ensures that if the security with the highest priority
cannot cover the full principal, then there will be no
contribution obligation. Item (bb) accounts for the
impact on collateral valuation at the time of lending
and recognizes that the principal portion of the loan

directly contributes to the settlor’s assets.

(ii1) Claims

The Act provides that upon the default of a secured
claim, the security holder will acquire the right to
directly collect the subject claim (Article 92(1)). In
addition, enforcement by acquisition-and-settlement
or disposition-and-settlement is permitted (Article
93).

(iv) Collective claims

(a) Rules for enforcement

In respect of assigned security interests in collective

claims, the settlor may collect individual claims
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within the range of collective claims if so stipulated
by the contract (Article 53(1)). When a secured
claim within the collective claims subject to security
interests is in default, the security holder acquires
the right to collect the subject claim (Article 92(1)).
The settlor, upon notice from the security holder,
loses the right to collect (Article 94). However,
since third-party debtors may not be aware of such
notice, absent notification to the third-party debtor,
the settlor’s loss of the right to collect cannot be

asserted against that third-party debtor (Article 94).

(b) Obligation to contribute monetary excess

The Act similarly establishes an excess monetary
contribution system for collective claims subject of
assigned security interests, consistent with the rules
for collective movables (Articles 95 and 71).

(2) Practical impact and considerations

For movables subject of assigned security interests,
as noted above, a two-week period is generally
required from the settlement notice to the effect
of enforcement, during which time the value of
the subject movables may change. The settlement
notice must state an estimated value of the subject
movables at the time of acquisition/disposition
settlement calculated by a reasonable method and
the basis for that calculation (Articles 60(1)(ii),
60(2), 61(2)(i1) and 61(3)). If the estimated value

is grossly unreasonable, the settlement notice (and
thus the enforcement of the assigned security right)
may be invalidated. Further, for secured collective
movables, the enforcement notice has a cut-off
effect, and movables added to the pool of movables
after the notice are not covered and are excluded
from enforcement (Article 66(2)). In light of these
provisions, prompt valuation and establishing a
monitoring and appraisal system during normal
times are becoming increasingly important in
practice so that notices can be given at a time when
the security holder’s priority recovery amount is

maximized.

V. Conclusion

Although assignments of security interests and title
retention have been widely used in practice in Japan, they
lacked explicit statutory provisions and had to rely on case
law and judicial interpretation. With the enactment of the
Act, these arrangements now have statutory bases, thereby
enhancing the legal stability and predictability of such
secured transactions, which will likely increase their use.
I hope this article aids in the promotion and understanding
of various practical matters concerning agreements for the

assignment of security interests and retention of title.
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