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Japan is considered to be behind when it comes to the
adoption of LGBTQ+ policies. In 2020, Japan ranked
34th out of 35 countries in the LGBTQ+ index for
OECD countries.' Despite this, Japan is now beginning
to show signs of change as will be discussed in this

article.

A. Transgender Status in Japan

1. Constitutionality of the Gender Identity Disorder
Special Cases Act
In Japan, the Gender Identity Disorder Special Cases
Act is the only legally binding national law that
relates to sexual minorities. This law sets forth five
requirements for transgender people to change their
gender in the family register system to the gender that

conforms to their gender identity.

The requirements are that the person must: (a) be over
eighteen (18) years of age, (b) not be married, (c) not

have minor children, (d) be permanently sterilized,

and (e) have a physical appearance with genitalia that
approximates that of the changed sex. These
requirements have been criticized as being too strict

for transgender people.

The Supreme Court has ruled that there is no violation
of the Constitution concerning the requirement under
item (b) in 2020, item (c) in 2021,> and item (d) in
2019.* However, in another case concerning the
requirement under item (d), the Supreme Court
expressly stated in December 2022 that the case will
be heard by the Grand Bench of the Supreme Court.’
Generally, Supreme Court decisions are rendered by a
petty bench of five justices. However, when the
Supreme Court rules on a new constitutional matter,
all fifteen (15) Supreme Court justices, the Grand
Bench of the Supreme Court, must hear the case in
court. Thus, it is expected that the Grand Bench of the
Supreme Court will make a new constitutional

decision on the requirement under item (d).
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2. Treatment and discrimination of transgenders in the

workplace

In the so-called Ministry of Economy, Trade and
Industry (“METI”) Transgender Toilet Use
Restriction Case, which was a lawsuit filed by a
transgender female employee who was restricted from
using the women’s restrooms at her workplace, the
Tokyo High Court decided that the METI restriction
was not illegal.® However, on June 16 of this year, the
Supreme Court accepted the appeal on this case and
decided to hear arguments in court.” Since a court
hearing before the Supreme Court is required to
change a conclusion of the High Court, the Supreme
Court is expected to issue its first ruling that

discrimination against a transgender person is illegal.

B. LGB+ Status in Japan

1. Overview

A significant number of local governments have
adopted Partnership Certification Systems® because
they want to recognize same-sex couples. However,
these certification systems are not legally binding.
Notably, the Japanese Prime Minister, Mr. Fumio
Kishida, even recently said, “/ don’t think disallowing
same-sex couples to marry is an unjust discrimination

by the state.””

Although Japan has not introduced

anti-discrimination laws to protect LGBTQ+,
LGBTQ+ is becoming an important political issue as
evidenced by the dismissal of an aide to the prime
minister who made discriminatory remarks.!’
Furthermore, lawsuits on this topic are on the rise as

further described below.

. Status of LGBTQ+ lawsuits in Japan

In Japan, when a person in a male-female marriage
has an affair with a third party, the innocent spouse
has the right to claim damages against the said third
party for breaking the family peace. Although Japan
has not adopted a same-sex marriage act, in 2021, the
Supreme Court recognized that this same right to
claim damages applied to same-sex couples who got

married abroad.!"

Regarding visas, in 2019, the Ministry of Justice
issued a one-year resident visa to a Taiwanese man
who lived with a Japanese man for twenty-five (25)
years.'? In 2022, one court granted a “designated
activities visa,” which is a long-term resident visa, to
an American man who was legally married to a

Japanese man in the U.S."

The Tokyo, Osaka and Sapporo High Courts are
currently hearing lawsuits claiming that not allowing
same-sex marriages is unconstitutional. Related to

this, the Sapporo District Court's decision of 2021
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was encouraging as it was the first district court
decision to clearly state that not allowing same-sex
marriages violates the Equal Protection Clause of the
Constitution, stating that “the only difference between
heterosexual persons and homosexual persons is their
sexual orientation, which cannot be chosen or
changed by one’s own will. In light of this, there
should be no difference in the legal benefits that

persons of any sexual orientation can enjoy.”

children. The court also considered insignificant the
disadvantages that homosexuals suffer from not being
able to marry. In two other cases, the Tokyo District
Court and the Fukuoka District Court ruled that the
absence of any legal protections for same-sex
marriages is an “unconstitutional state”"’ or a “state
of unconstitutionality,”'® but these courts did not
categorically declare the restriction on same-sex

marriages unconstitutional.

Recently, the Nagoya District Court similarly ruled
that the refusal to recognize same-sex marriages
violates the Equal Protection Clause (Article 14(1) of
the Constitution), and Article 24(2) of the

C. Conclusion

As shown in the discussion above, Japan is clearly
Constitution, which guarantees the freedom of starting to change. Soon, Japanese politicians, judges,
marriage. practitioners and activists will have to respond to every
issue concerning the status of LGBTQ+ in Japan.

On the other hand, an Osaka District Court decision'®
concluded that not allowing same-sex marriages is not Companies that wish to promote diversity and
a violation of the Constitution, citing the fact that the inclusion should continue to monitor the developments

original purpose of marriage is to bear and raise in Japan on this front.
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DISCLAIMER
The contents of this Newsletter are intended to provide general information only, based on data
available as of the date of writing. They are not offered as advice on any particular matter,
whether legal or otherwise, and should not be taken as such. The authors and Oh-Ebashi LPC &
Partners expressly disclaim all liability to any person in respect of the consequences of anything
done or omitted to be done wholly or partly in reliance upon the whole or any part of the contents
of this Newsletter. No reader should act or refrain from acting on the basis of any matter

contained in this Newsletter without seeking specific professional advice.
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